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LEGAL AID COMMISSION AMENDMENT BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.04 pm]:  The Greens (WA) support this bill, which seeks to 
amend the Legal Aid Commission Act 1976 to enable the Attorney General to prescribe classes of defendants 
who are to receive legal aid without having to meet the means test.  As the previous speaker said, this is a fairly 
straightforward and limited bill.  It brings legal aid legislation into line with current practice, and therefore is to 
be supported.  It is suggested in the second reading speech that classes of defendants would include the victims 
of the finance brokers scandal in 2001, and people covered by the Corruption and Crime Commission and related 
schemes that provide legal assistance for public officers called as witnesses or served with summonses by that 
commission and Department for Community Development schemes that involve the provision of independent 
legal advice to individuals in cases of substantial abuse to a person while the person was a child in the care of 
that department.  After comments made in the other place by the Minister for Justice, it would also appear that 
people affected by preventative detention orders would be in such a category or class of person.  Obviously, for 
such persons to be included as a class of person covered by the provisions of this bill, the Terrorism 
(Preventative Detention) Bill would need to be passed by this house.  The Greens (WA) will be opposing that 
bill vigorously, so we hope that it is not passed, but if it does go through, which perhaps it will, that class of 
persons would also be affected by this amending bill.  

We do not have any objection to this bill, but I want to take this opportunity to raise some matters about the 
Legal Aid Commission in Western Australia.  As much as this bill seeks to broaden access by allowing the 
prescription of a class of defendants, it has become clear to me as a result of asking questions in this house that 
the Legal Aid Commission is chronically underfunded by both the state and the commonwealth.  I have pursued 
this issue through questions in this house about the impacts of underfunding of legal aid and the repercussions 
for the overall cost of justice in Western Australia. I asked a question on 19 October last year in response to an 
article in The West Australian headed “Legal aid boost could cut millions from jail bill”, which is a good thing.  
The article indicated that the boost in legal aid would lead to a reduced cost of incarceration of offenders.  I am 
hearing from people in both the Legal Aid Commission and the broader community legal aid sector that many 
more people are going to court now without being represented at all.  The observation is that, with the removal 
of sentences of less than six months, not only are more people facing the court unrepresented, but also they are 
more likely to receive a jail sentence.  The fifth part of my question of 19 October 2005 read - 

Is the minister aware that allowing defendants to go to court undefended, with the possible risk that they 
will be sentenced to a prison term because they are undefended, presents a huge cost to the prison 
system, which is disproportionate to the cost of providing them with legal assistance?  

The answer was -  

 The minister is aware that the average annual marginal cost of managing an offender in custody is 
$51 404, which is proportionately much greater than the average cost of providing legal representation 
in Magistrates Courts, which is $1 440.  However, whether savings would accrue to the justice system 
by extending access to legal representation to persons currently facing court without the assistance of a 
lawyer depends on the likelihood of a different judicial sentencing outcome. 

That is a fair point.  Certainly, the information I am receiving is that an increasing number of people are facing 
the Magistrates Court with a prospect of a jail term and they are unable to receive legal aid.  Of course, that has 
significantly contributed to the rate of incarceration in Western Australia, which is the highest in Australia, as is 
the number of Aboriginal people in the prison system.  It is slightly outside the scope of this bill because it deals 
with possibly creating prescribed classes of defendants.  As legislators we should be considering more 
significant questions; for example, the lack of access to legal aid and, therefore, arguably the lack of access to 
justice itself.   

I draw the attention of members to a useful report of the Senate Legal and Constitutional References Committee 
in June 2004 titled “Legal Aid and Access to Justice”.  I will not go into that report in any detail, but it is a 
sobering reminder that we have an ongoing situation where the limitations on funds to legal aid, which is a vital 
part of providing fairness and justice to people who cannot afford to pay for legal representation, is failing to 
deal with the demand.  It is important that we consider this matter holistically and carry out research on what 
outcomes people who are not represented have in court.  We should consider not only the question of fairness 
and justice for people who do not have the means to pay for legal representation, but also the cost to the overall 
justice system of increasingly incarcerating people, which is a very expensive way to go.  Not only should it be 
the last resort in the provision of justice, but also it is a very expensive way of dealing with these matters.  I 
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argue that if more people had access to legal representation via legal aid, a lot of those people would not end up 
serving jail sentences.  I am thinking particularly of the incarceration of women.  By far the majority of women 
in the prison system are there for non-payment of fines, social security fraud and those sorts of offences.  In our 
view these offences should not warrant prison sentences.  It is an incredibly expensive way to mete out justice.  
We would argue that with a better resourced legal aid process a lot of these people would be able to defend their 
cases more effectively and perhaps serve other sentences such as community orders or other more appropriate 
penalties. 

The Greens (WA) will support the Legal Aid Commission Amendment Bill.  I have indicated to the 
parliamentary secretary that we will move an amendment to the reporting requirement.  That is a simple matter 
of accountability.  The parliamentary secretary has not had time to consider that matter and respond to me.  
Therefore, the debate will be adjourned at the end of the second reading debate and we will not move into 
committee.  That will allow enough time to consider drafting an amendment.   

Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 
 


